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STATEMENT OF THE CASE

_(Appellant) received benefits through the Food Supplement

| Program (FSP or SNAP)! from May 2017 to May 2018,% for a household of . On or about

(Local Department) received an internal overpayment referral for the Appellant’s household,

maintaining that the household was at all times ineligible for FSP benefits due ﬂze-household
members’ status as “diversity” visa holders, and, as such, they were overpaid FSP benefits.
. Consequently, in a letter dated June 28, 2018, the Local Department notified the Appellant that

his household had been overpaidvFSP benefits in the total amount of $4,676.00 and that this

! The federal program is entitled the “Supplemental Nutrition Assistance Program” (SNAP).
% The only exception being the month of September 2017, for which the Appellant and his household were not
issued benefits under the Food Supplemens, Program.


http:4,676.00
http:benef?.ts

amount must be repaid. On September 20, 2018, the Appellant filed a request for a fair hearing.’
7 C.FR. § 273.15(h) (2018);* see also Code of Maryland Regulations (COMAR) 07.01.04.03B.

On October 17, 2018, I held a hearing at the Local Department’s office at-

-m- Maryland. 7 C.F.R. §§ 273.15(), 273.18(e)3)(iv)(D); see dlso COMAR

07.01.04.21B. _Appeals Overpayment Representative, represented the

Local Department. COMAR 07.01.04.10H. The Appellant was present and his wife, [
-(Wife), an adult member of the FSP household, represented the household.> COMAR
07.01.04.10G.

The cqﬂtested case provisions of the Administrative Procedure Act, the procedural
regulations of the Department of Human Serviceé (DHS), and the Rules-of Procedure of the
Office of Administrative Hearings govern procedure in this case. Md. Code Ann., State Gov't
§§ 10-201 thrc;ugh 10-226 (2014 & Supp. 2018): 7 CER. § 273.15 (1) through (q); COMAR
07.01.04; COMAR 28.02.01.

ISSUES
Is the Local Department entitled to repayment from the Appellant’s household for
overpaid FSP benefits for the periods of May 2017 through August 2017 and October. 2017
through May 20187 and

If so, what is the amount of the overpayment that must be repaid?

* Atthe same time, and based on the same reasoning, the Local Department also determined that the Appellant had
been over-issued Temporary Cash Assistance (TCA). That appeal was consolidated with this one for purposes of
the hearing. A separate decision will be issued in the TCA appeal.

* The federal regulations that apply to the FSP are found in Title 7 of the Code of Federal Regulations (C.F.R.).
Unless otherwise noted, all citations herein to the C.F.R. are to the 2018 volume. '

5 An-in}erpreter was present to interpret the proceedings. COMAR 07.01.04.10C.
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SUMMARY OF THE EVIDENCE

Exhibits
I admitted the following exhibits offered by the Local Department:

LDEx.1-  Summary for Appeal Hearing, dated October 4, 2018, with the following
attachments:
-»  Request for Fair Hearing, dated September 20, 2018
Notices of Hearing, both dated September 20, 2018 X
Overpayment Referral Form, dated April 26, 2018 (received May 16, 2018)
Overpayment Notices, both dated June 28, 2018 ’
U.S. Department of Health and Human Services, Volume I, RCA[RMAG
excerpt, Descriptions and Examples of Cards, Forms, and Letters Verifying
Immigrant Status, undated
e 1.S. Citizenship and Immigration Services Statuses for Appellant’s
household, printed March 30, 2017
Redetermination application, received March 20, 2018
SAIL Application for Assistance, dated January 22, 20138
Energy Assistance Application, dated January 22, 2018
Redetermination application, received July 19, 2017
Family Investment Administration Application for Assistance, received
March 29, 2017
TCA and FSP Benefit History Listings, both printed June 18, 2018
e TCA and FSP overpayment calculation worksheets, printed May 24, 2018
Maryland Automated Benefits System Wage History, dated February 5, 2018
and April 10,2018
. erifications, dated April 10, 2018
s COMAR 07.07.03.17.09-1, 07.03.03.06, 07.03.14.03, 07.03.17.54

LD Ex. 2- -Custo_mer FSP Transaction History, printed October 17, 2018
LD Ex.3 - -Customer TCA Transaction History, printed October 17,2018

1 held the record open, with the consent of the Local Department, for the Appellant to
submit documentation of an alleged change in the household’s‘ beﬁeﬁts. 0_11 October 22, 2018,
-via email, the Appellant submitted the following documents, which I admitted into the

evidentiary record:’

6 These initialisms were not explained.
7 Both documents related to the Appellant’s TCA benefits, but because the matters were consolidated for purposes
of the hearing and because the documents were admitted into the record, I include them as part of the record in this
FSP appeal as well.
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App.Ex. 1- Notice of Denial, dated November 7, 2017

App. Bx. 2 - Notice of Change in Benefits, dated September 9, 2017

Testimony | _
‘ _ the Local Department’s r'epresentative, read the Summary for
Appeal Hearing and testified. |

The Wife tesﬁﬁed on behalf of the Appellant.

1 FINDINGS OF FACT

I find the following facts by a preponderance of the evidence: _

L The Appeliant, his Wife, and his-minor children emigrated from-to
the United States in or about February 2017 an‘d- are lawfui pennal‘lent residents of the United
States. |

2 The Appellant’s Class of Admission is DV, meam'pg heisa “diversity
immigrant” pursuant to sections 201 and 203(c) of the Immi gratioﬁ and Natura]izatibn Act?
(See i_.D Ex. 1 at35.)

3. The Wife’s Class of Admission is DV2, signifying tﬁa’t she is the spouse of a DV1
lmmigrant. | |

4. The Appellant’s children are classified as DV3 immigrants, signifying that they

are the children of a DV1 unm1grant

5. The Appellant’s , children are _ date of blrf.h-

2014 | T = o o - -
of birth [0 |

6. As diversity immigrants the Appellant had a sponsor who agreed to financially

suppprt the family, as neéessary, so0.that they would not become public charges.

fgUSs.C §§1151(a)(3), 1153(c) (2018) Unless otherwise indicated, all citations to the United States Code
(U.S.C.) are to the 2018 version.
4



7. O_n March 29, 2017, at the suggestion of a friend, the Appellant comple"ted a
Family Investment Administration (FIA) Application for Assistance seeking cash aésistance é.nd
FSP benefits, among other things.

8.. The Local Department approved the Appellant’s-household for FSP benefits and,

as relevant here, the household .received FSP benefits in the following amounts:

May 2017 - $229.00
June 2017 $331.00
July 2017 $331.00
August 2017 T $331.00
"October 2017 $415.00
November 2017 - $504.00
December 2017 $504.00
January 2018 T $504.00
February 2018 $45.00
March 2018 ' $504.00 !
April 2018 $504.00
May 2018 — $474.00
Total $4.676.00
DISCUSSION
Applicable Law

The purpose of the FSP is to provide “nutrition assistance to help eligible low-income
households buy the food they need for good health,” COMAR 07.03.17.01; see also 7 C.F.R. §
271.1(a). Local departments of social services administer the FSP under the supervision of the

DHS and in accordance with State and federal law. Md. Code Ann., Hum. Servs. § 5-501(c)
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(Supp. 2018); see also 7 C.F.R. pt. 272. Through the FSP Manual, the Secretary of DHS provides
| guidance to local departments relating to the interi)retatiqn of State and federal regulations.’

In the event a household receives more FSP benefits than it is entitled to receive,:a local
department is ;equired to establish a claim against the household and pursue repayment of the
over-issuance. COMAR 07.03.17.54B, D. The over-issued amount is calculated as the difference
between the FSP benefit the household received and the amount the household should have
received if accurate information had been considered. COMAR 07.03.17.54G(2); see also 7
CFR. § 273.18(05( 1)(ii). Even if the over-issuance of FSP benefits resulted from an error on the
part of the local department, the recipient is required to repay the over-issued FSP benefits.
COMAR 07.03.i7.54; see aiso T CF.R. § '273.18(a)(2) (providing that a ciaim based on overpaid
benefits “is a Federal debt subject to this and éther regulations governing Federal debts [and] [t]he
- State agency must establish and collect any claim by following these regulations™).

Where the overpayment is the result of an administrative error,' a local deparmleﬁt is to
reach back and include any over-issued amounts within the twelve mo‘n;hé prior to its discovery'!
of the over-issuance. COMAR 07.03..17.54Ft1) (“Beginning with the date of the discovery of the
over-issuance, the local department shall include in its calculation of the amount'of over-issuance

any over-issuance for the . . . 12 preceding months, in the case of an [administrative error].”); see

also 7 C.F.R. § 273.18(c); FSP Manual §490.4(B)(1)(a) (rev’d November 2017).

? The FSP Manual is a settled, pre-existing policy officially promulgated by the DHS and I am bound by it “to the
same extent as the agency is or would have been bound if it were hearing the case.” Md. Code Ann., State Gov’t §
10-214(b) (2014). The manual is available online at http://dhr.maryland.gov/ business-center/documents/manuals.
The FSP Manual is updated through Family Investment Admmlstranon (FIA) Action Transmittals. These
transmittals will be cited if apphcable

' An “administrative error” is an error that is “caused by the local department’s action or failure to act.” COMAR
07.03.17.02B(2). This is what the local department referred to as “agency error” in its November 2, 2017 letter to
the Appellant. See FSP Manuat § 490.3 (rev’d November 2017).

1 The date of discovery is “the date that the case manager has sufficient information to determine that an
overpayment . . . occurred.” FSP Manual § 490.4(A)(1) (rev’d November 2017).
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The standard of proof in this case is by a I;repondcrance of the evidence. Md. Code Ann.,
State Gov’t § 10-217 (2014); COMAR 07.01.04.12C(2).. The appeal is from the Local |
Dcpartmcht’s dcterminatioﬁ that the Appeﬂaﬁt’s household was overpaid FSP benefits and is
subject to recoupment of those benefits. See COMAR 07.01.04. 03B(8), see also 7 C.F.R. §
273.18. As such, the Local Department bears the burden of proof to establish the fact of the
- overpayment and the amount of the overpayment. COMAR 07.01.04.12B(2). -
Analysis |
The following facts were undisputed with regard to the Local Department’s claim that the
Appellant’s household was ovezp;aid FSP benefits: Af all relevant times, the A'ppeilant, his Wife,
and -minor children have bccﬁ lawful permanént residents of the United States, and from
May 2017 through May 2018 they received FSP benefits in the total amount of $4,676.00. The
Locafl Department asserts that it must recoup the full $4,676.00, even though it acknowledges that
the alleged overbaymcnt was the result of its own error and not the result of any fault by the
| Appellant. The Appellant asserts that he did nothing wrong and does not have the means to repay
the $4,676.00 sought by the Local Department. |
Beneﬁts under the FSP are cstabhshed through a formula that takes vanous fina.nc:lal
factors into consideration, including the household’s income'? and some expenses. See 7 CF.R. §
273.9. Certain individuals are required to be included in the FSP household, and thus their
income must be considered in determining the household’s eligibility for FSP benefits; for a
sponsored alien, the sponsor’s income is considered in somé, but not all, FSP financial eligibility
" determinations. 7 C.F.R. §§ 2_73.1(b}(1), 273.11; COMAR 07.03.17.03C; COMAR. 07.03.17.09-
1A; but see COMAR 07.03.17.09-1E(2), H (specifying- certain instances where a sponsor’s

income and resources are not considered available to the household). Notable here, the sponsor’s

2 ¢Tncome™ means all income from any source, with certain exclusions. COMAR 07.03.17.30A, D; see also 7
CF.R. §273.9(b), (c). | '
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income is not considered in calculating the eligibility of children younger than eighteen years of
age. See FSP Manual §120.6P:. (“Sponsor deénﬁng requirements do not apply to spon_sored _
children who a:e_‘ younger than 18 years old. Reminder: Do not count the deemed income or
resources of a ﬁponsor as available to any immigrant who is not eligible for [food stamps].”")
(rev’d May ZQI 7); FSP Manuai §120.19B (rev’d May 2017) (“Do not count a deemed portion of a
sponsor’s incéme in calculaﬁng eligibility or benefit level if the sponsored immigrant is not
included in the FSP household.”).. |

In addi'tion to being financially eligible for FSP benefits, recipients [I-lllst also meet certain
techn{tcal ciigibility requirements, including citizenship restrictions.ﬁ In this regard, a person is
ineligible to receive FSP benefits unless the person is a U.S. citizen or, as potentially relevant
here,_both a qualified alien and an eligible alien. 7 CF.R. § 273.4(2)(6); COMAR
- 07.03.17.09A(5), F(3); COMAR 07.03.17.02B(21); see also 8 U.S.C. §§ 1641, 1642.

As the Local Depértment asserts that the Appellant’s household did not meet the
technical eligibility requirements for FSP benefits, 1 consiﬁer those r;eciui.tfemcnts first. Under the
FSP regulatioﬁs a “qualified alien™ incl:.fdes a noncitizen who is “lawfully admitted for
permanent residence under the Immigration and Nationality Act.” COMAR
07.03.17.02B(21)(a); see also 8 U.S.C. §1641; 7 C.FR. § 273.4(a)(6)(1). The term qualified
alien is not an immigration status of its own, but rather is a term used for ﬁurposes of public
benefits laws and covers a \fariety of immigration statuses. The Appellant, his Wife, and thei»r.
-njnor children each meet the definition of a qualified alien—as diversity visa holders, they
are lawful permanent residents under the Immigration and Nationality Act. 8 U.S.C. §§

1151(a)(3), 1153(c); (see also LD Ex. 1 at 35-38).



In order for a qualified alien to be eligible for FSP benefits, the qualified alien must meet
an additional eligibility criterion. The criteria, of which only one need be met, are laid out in the
applicable regulation:

B. Time Limited Eligibility. An immigrant is an eligible immigrant if the
individual has:
(1) Been admitted to the United States as a refugee under §207 of the
: Immigration and Nationality Act;
(2) Been granted asylum under §208 of the Immigration and Nationality
Act; -
(3) Had the immigrant's deportation or removal withheld under §243 (h) or
§241(b)(3) of the Immigration and Nationality Act;
(4) Been granted status as a Cuban and Haitlan entrant as defined in
§501(e) of the Refugee Education Assistance Act of 1980;
(5) Been admitted to the United States as an Amerasian immigrant under 8
U.S.C. §1612(a)(2)(A); or
(6) Been certified by the United States Department of Health and Human
Services Office of Refugee Resettlement as a victim of a severe form
of trafficking in persons in accordance with Public Law 106-386
Trafficking Victims Protection Act of 2000. )
C. Work Quarters. An immigrant who is lawfully admitted to the United States
for permanent residence under the Immigration and Nationality Act is eligible
if the individual:
(1) Has worked 40 qualifying quarters of coverage as defined under Title
II. of the Social Security Act; or
(2) Can be credited with the qualifying quarters
D. Military Connection. An immigrant who is a qualified alien is eligible if the
individual is:
(1) An honorably discharged veteran of the U.S. armed forces who fulfills
the minimum active duty service requirements of 38 U.S.C.
§5303A(d), including an individual who died in active military, naval,
or air service;
(2) On active military duty, other than active duty for training in the U.S.
armed forces;
(3) The spouse or unmarried dependent child of an individual descnbed in
§D(1) or (2) of this regulation if the:
(2) Marriage fulfilled the requirements of 38 U.S.C. §1304; and
(b) Spouse has not remarried; or _
(4) An unmarried biological or legally adopted dependent child of an
individual described in §D(1) or (2) of this regulation if the child is:
(a) 17 years old or younger,
(b) 21 years old or younger and a full time student, or
(c) Disabled and 18 years old or older if the child was disabled and .
dependent on the individual described in §D(1) or (2) of this regulation -
when the child was younger than-18 years old.
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E. An immigrant who is a qualified alien and who was lawfully residing in the
U.S. on August 22, 1996, is eligible if the individual was born on or before
August 22, 1931.

F. Animmigrant who is a qualified alien as defined in Regulation .02B of this
chapter is eligible if the individual:

(1) Is disabled as described in Regulation .02B of this chapter

(2) Has resided in the United States as a qualified alien for 5 years or
more, beginning on the dal‘e of the immigrant's entry into the United
States; or

(3) Is a child younger than 18 years old.
COMAR 07.03.17.09 (emphasis added); see also 7 C.F.R. §273.4(a)(6)(ii), (iii); FSP Manual §§ -

120.4 to 120.13 (rev’d May 2017).

The Appellant and his Wife have been in the United States less than five years and do not
meet any of the eligibility criteria, COMAR 07.03.17.09; thus they are ineligible to receive FSP
benefits. However, their -ninor children are eligible aliens un&er COI\&AR 07.03.1;1.09F(3),
as children younger than eighteen years of age. See also 7 C.F.R. § 273.4(2)(6)(i))(); FSP -
Manual § 120.6A (rev’d May 2017); FSf Manual § 120.20, Examples #3 “and #4 (rev’d May
2017). Asthe -children are Both qualified and eligible aliens, FSP benefits are available to
" them." -

The Local Department based the FSP allotment for the Appellant’s household on an
erroneous determination that all .rﬁcmbers of the household were eligible for FSP beneﬁfcs. -
iny -of the .hoﬁ.sehold members (the children) were eligible, qualified aliens; thus, it is
plain that the L-ocal Department over issued FSP benefits to the Appellant. |

 The reﬁﬁining issue is the amount by which the household was over-issued FSP benefits;
this turns on the amount of any allotment the -children were entitled to receive, See
COMAR 07.03.17.54G(2) (the ove’r-‘issued amount is the difference between the amount received

and the amount that properly should have been received); see also 7 C.F.R. § 273.18(c)(1)(ii).

2 Provided they meet the financial eligibility criteria based on the methodology for households that include
ineligible aliens. See FSP Mamal §120 20 (rev’d May 2017}.
10
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The U.S. Department of Agriculture has recognized that the “SNAP policy on non-citizen
financial eligibility is complicated” and “issues like sponsorship, deeming, ;pecial income rules,
rcpbrting and public charée can affect . . . the level of benefit allotments.” United States
Department of Agriculture, Supplemema? Nutrition Assistance Program: Guidance on Non-

. Citizen Eligibility at 2 (June 2011).

The Local Department understood (incorrectly) that the Appellant’s household was
entirely ineligible for FSP benefits, because they are aiversity visa;holders; thus, it did not focus
on the household’s financial eligibility. Nonetheless, the Local Department’s exhibit included
financial eligibility worksheets for the months at issue. (LD Ex. 1 at 86-91); see also COMAR
07.03.17.25; COMAR 07.03.17.43. Due to the presence of both eIigibie and ineligible aliens m
the household, ﬁowever, the houseilold’s income and expeﬁse:s must be prorated.' See FSP
Manual § 120.6B, C (rev’d May 2017); FSP Manual § 120.20, Examples #3 and #4 (rev’d May
2017); see also 7 CF.R. § 273.1 1{c)(3) (determining the eligibility and benefit level of remaining
household members of a household containing an ineligible alien); COMAR 07.03.17.40
(specifying the method fér calculating the income and resources of a household with an ineligible
immigrant); COMAR 07.03.17.04 (determining the household size and benefit level for a ‘
household with an ineligible immigrant). Additim;ally, I note that the Local Department
terminated the household’s FSP benefits in their entirety as of May 2018, yet it is p;)ssible that the
.'uinor children continued to be eligible for FSP benefits during that time. In the '
circumstalnces of this case, the Local Department must be given tﬁe opportunity to review the case °
as a whole and recalculate the amount of the over-issuance based on the prorated amount (-

-) of the household’s income and expenses.
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CONCLUSIONS OF LAW

Based upon the above Findings of Fact and Discussion, [ conclude, as a matter of law,
that the Appellant’s household was overpaid FSP benefits for the periods of Méy 2017 through
August 2017 a:nd C_)ctober 2017 through May 2018, and the Local Depar-tmeﬁt Imay recoup an
over-issuance of FSP benefits caused by an admjnisfrative error by the agency. 7 C.F,R. $
273.18(a)(2), (c)(1)(ii); 7 C.F.R. § 273.4(a)(6); COMAR 07.03.17.02B(21); COMAR
07.03.17.09; COMAR 07.03.17.54; COMAR 07.03.17.09A(5), F(3); see also 8 U.S.C. §§
1151(a)(3), 1153(c), 1641, 1642; FSP Manual §§ 120.4 to 120.13; FSP Manual §490.4(B)(1)(a).

I further conclude, as a matter of law, that the Local Department must determine the
amount of the t:;verpayment after determining the proper FSP allctrrient that the -minor |
children in the household were entitled to receive, based upon proration of the family’s income
without sponsor, deeming. COMAR 07.03.17.54G(2); see also 7 C.F.R. § 273.18(c)(1)(ii); FSP -
Manual §120.6B; FSP Manual §120.19B; FSP Manual § 120.20, Examples #3 and #4.

| ~ REMAND ORDER
I ORDER that the case be REMANDED to the _ |
-Within fifteen business days, the Local Department shall:

1. - Determine the correct amount of FSP benefits that the Appellant’s household
should have received for the months of May 2017 through May 2018;

2. Deterr.ﬁine, based upon the FSP benefits ac@ally issued to the Appei]ant’s
household and the FSP benefits to which the Appellant’s household is entitled, the amount of the
over-issuance and the amount that remains outstanding, after consideration of any FSP benefits
that should have been paid, but were not; and ' |

3. Issue a new notice stating‘the amount of the over-issuance that remains to be
repaid. |
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~ The Appellant retains the right to appeal if he has a factual dispute regérding the revised

calculations.
Signatue Appears on Original

November 15. 201 8
Date Decision Issued mily Daneker

' Administrative Law Judge

~ EDfgj
#176676
REVIEW RIGHTS

A party aggrieved by this final decision may file a written petition for judicial review
with the Circuit Court for Baltimore City, if any party resides in Baltimore City or has a principal
place of business there, or with the circuit court for the county in which any party resides or has a
principal place of business. The petition must be filed within thirty (30) days of the date of this
decision. Md. Code Ann., State Gov’t § 10-222(c):(Supp. 2018); Md. Rules 7-201 through 7-
210. A separate petition may be filed with the court to waive filing fees and costs on the ground
of indigence. Md. Rule 1-325. The Office of Administrative Hearings is not a party to any
Teview process. '
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